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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

 PRESENT : Smti. A. Rahman, A.J.S., 

   Additional Chief  Judicial Magistrate, SONITPUR. 

 

For the Complainant   .... Smti. M. Bhattacharya ,Advocate 

For the accused person  .... Sri A. K. Paul 

           Sri G. Sarkar              ,Advocates 

 

Ref. : C.R. Case No. 67/2000 

 

Mrigen Sharma 

-vs- 

Nazimuddin Saikia 

... Accused person      

 

      Under section  138 of NI Act  

 

Offence explained on ........16.05.2000 

Evidence recorded on ....... 03.01.02, 24.01.18,   

Arguments heard on .......   09.04.18 

Judgment delivered on ...... 20.04.18 

 

J U D G E M E N T 

1. The prosecution case in brief is that complainant, Sri Mrigen Sharma, is 

the Regional Manager, Assam Financial Corporation, Tezpur Branch.  That, 

accused, Proprietor of M/S Saikia Steels had issued a cheque in the name 

of Assam Financial Corporation Ltd. on 31.01.2000 being no. CC/84/64/ 

407188 of Indian Overseas Bank, Tezpur for payment of Rs. 50,000/-. 

That, on being presented the cheque, at Punjab National Bank, it was 

dishonoured due to insufficiency of fund in the account of the accused. 

That, it was informed by Punjab National bank, Tezpur, vide reference no. 

BC/49 Dist No. 3306 dtd. 09.02.2000, regarding the dishonour of cheque. 

Thereafter, complainant, vide notification no. AFC/RO/ 

Tezpur/110/2039/2000/2018 dtd. 14.02.2000, intimated the matter of 
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dishonour of the cheque to the accused with a request for payment within 

a period of 15 days from the date of receipt. That, in spite of receipt of 

the notice, accused had not turned up for payment and as such, he is 

liable to be prosecuted and punished. 

2. The accused person was summoned to face the trial. On his appearance, 

particulars of offence u/s 138 of NI act has been explained to him to 

which he pleaded not guilty and claimed to be tried.  

3. During course of trial, the complainant and the accused had examined  

two witnesses each, including themselves. After closure of prosecution 

evidence, accused was examined U/S 313 Cr. P.C. I have heard the 

arguments advanced by the learned counsel of both the sides. 

    POINTS FOR DETERMINATION : 

(i) Whether the accused had issued cheque being no. CC/84/64/ 

407188 of Rs. 50,000/- on 31.01.2000 of Indian Overseas Bank, 

Tezpur payable to the petitioner in discharge of his debt to the 

complainant? 

(ii) Whether the complainant has presented the cheque to his bank 

Punjab National Bank within 6 months from the date on which it 

was drawn or within the period of its validity, whichever is earlier ? 

(iii) Whether the cheque was returned to the complainant by bank due 

to insufficiency of fund in the account of the accused to honour the 

cheque ? 

(iv) Whether the complainant had made demand for payment of the 

said amount of money by giving a written notice to the accused 

within 30 days of receipt of information by him from the bank 

regarding the return of the cheque as unpaid? 

(v) Whether the accused had failed to make payment of the said 

amount of money to the complainant within 15 days of the receipt 

of the notice? 
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4. DISCUSSION OF EVIDENCES-  

 

5. Complainant, Sri Mrigen Sharma, Regional Manager, Assam Financial 

Corporation, Tezpur Branch, as PW1 has stated that they had provided a 

loan to the accused for an amount of Rs. 10 lakhs out of which Rs. 

9,76,907/- was disbursed to the accused. That, accused was making the 

repayment from time to time and on 31.01.2000, he had issued a cheque 

for an amount of Rs. 50,000/- vide cheque no. CC/84/64/ 407188 from 

Indian Overseas Bank, Tezpur and the said cheque was dishonoured on 

presentation. That, in spite of notice issued, accused did not turn up for 

repayment. Notice issued to the accused is exhibited as Ext. 1 wherein, 

Ext. 1(1) is the signature of the complainant, acknowledgement is 

exhibited as Ext. 2 and the cheque return memo as Ext. 4 and intimation 

regarding dishonour as Ext. 3, the complaint petition as Ext. 5 and the 

cheque as Ext. 6. 

During cross-examination, he has stated that accused person  took loan 

in the year 1992. That without going through the record it was difficult 

for him to ascertain the transaction between the accused person and The 

Assam Financial Corporation Ltd.  That he and Sri D,K Borah and two 

others went to the house of the accused person on 31.01.2000, when 

accused issued the cheque for Rs 50.000/. He further stated that  they 

insisted the accused to make full payment of loan  but accused had  

issued the cheque of Rs 50,000/ and handed over the same to the 

accused person. 

6. PW2, Sri Ghana Kanta Bora, has stated that he is an employee of Assam 

Financial Corporation Ltd., Regional Office, Tezpur Branch, Tezpur and he 

has to look after the legal side of the said corporation. He stated that Rs. 

2,70,000/- was sanctioned to the accused person as working capital for 

M/S Saikia Stores at Beseria under the Tezpur PS but the accused was 
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very irregular in repayment of the loan amount. On 31.01.2000, PW2, 

along with the Regional Manager (Complainant) and official staff, went to 

the house of the accused at Beseria and on demand, accused issued a 

cheque for Rs. 50,000/- in the name of Assam Financial Corporation Ltd 

of Indian Overseas Bank, Tezpur Branch but  the said cheque was 

dishonoured by the Bank for which, Assam Financial Corporation Ltd 

issued  registered notice. That  accused did not response to the said 

notice. Thereafter, the Regional Manager filed the case against the 

accused.  

7. Accused has adduced evidence as DW1 wherein, he has admitted to have 

taken loan for an amount of Rs. 12, 70,000/- from Assam Financial 

Corporation, Tezpur Branch for his business establishment, Saikia Steel 

Industries. That, he applied for a loan of Rs. 20 lakhs, but bank had given 

a loan for Rs. 10 lakhs. That, the amount was not directly paid rather, 

payment was made by bank for the machineries. That, for not providing 

the working capital adequately and in time, he could not run his industry. 

That, his entire industry, including the land, was mortgaged to the bank 

for payment of the loan and in the month of January, 2000, five  persons 

from Assam Financial Corporation, came for collection of the loan amount 

and asked for issuance of a cheque. That, in spite of informing by him 

that he has no balance in his account, Assam Financial Corporation 

personnels forcefully obtained a cheque from him for an amount of Rs. 

50,000/-. That, they told him that as soon as there is balance in his 

account, he will have to inform them and accordingly, they will present 

the cheque. That, after obtaining the cheque, the persons from Assam 

Financial Corporation, without enquiring him regarding the status of his 

account, presented the cheque for which, it was dishonoured. That, the 

date mentioned in Ext. 6 is not his handwriting. That, at the time of 

issuance of the cheque, his nephew Mominotuddin was present. That, in 
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the year 2007, Assam Financial Corporation took possession of Saikia 

Steel Industries and auctioned it without informing him. That, he was not 

even informed what amount they had received in the auction.  

During cross-examination, he has admitted the receipt of notice for 

payment of the cheque amount from the complainant. He denied the 

suggestion put by 1st party that in spite of receipt of notice, he had not 

made any communication with the complainant for the repayment.. That, 

out of total sanctioned amount of Rs. 12,70,000/-, he had received Rs. 

12,46,907/- from the bank as loan. He further denied the suggestion put 

by defence that in the month of January, 2000, Mominotuddin was not 

present in his house and persons from Assam Financial Corporation had 

informed him prior to the auction of his property. 

8. DW2, Md Mominotuddin, has stated that he has been staying in the 

house of the accused since his childhood. That, his uncle, the 

complainant, took a loan from Assam Financial Corporation for opening an 

industry but it could not be set up as Assam Financial Corporation did not 

disburse the loan timely. That, in the month of January, 2000, some 

persons of Assam Financial Corporation visited them asking for repayment 

of loan amount. As his uncle shown his inability for the repayment at the 

relevant time, the persons from Assam Financial Corporation insisted him 

to issue a cheque. That, his uncle told the persons from Assam Financial 

Corporation that he is not having balance in his account. That, on being 

repeatedly requested by the persons from Assam Financial Corporation, 

his uncle issued a cheque for an amount of Rs. 50,000/- without 

mentioning the date. That, the persons from Assam Financial Corporation 

presented the cheque without enquiring as to whether his uncle had 

balance in his account for which, it was dishonoured.  

During cross-examination, he denied the suggestion put by 1st party that 

when the persons came to their industry to cheque its status, his uncle 
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issued a cheque to them for installment of loan. He also denied the 

suggestion that persons from Assam Financial Corporation never obtained 

the cheque by coercing the complainant.  

 

DECISION AND REASONS THEREOF: 

Point for Determination No. (i) : Whether the accused had 

issued cheque being no. CC/84/64/ 407188 of Rs. 

50,000/- on 31.01.2000 of Indian Overseas Bank, Tezpur 

payable to the petitioner in discharge of his debt to the 

complainant? 

 

9. From the discussion of aforesaid evidence, it is found that the claim of the 

complainant is that, accused had obtained a loan from Assam Financial 

Corporation Ltd for his industry, M/S Saikia Steel Industries. That, in 

discharge of the debt and liability, accused had issued a cheque for an 

amount of Rs. 50,000/-, vide ext 6, in the name of Assam Financial 

Corporation Ltd which was dishonoured on presentation. The above assertion 

of the complainant and his witness is admitted by the accused. According to 

him, on being asked by the complainant for payment of installment of the 

loan, he had issued the cheque of Rs. 50,000/-, the ext-6. His further 

contention is that, on being repeatedly requested by the complainant and on 

being assured by the complainant that before presenting the cheque he will 

enquire with him regarding the availability of fund in his account, he had 

issued the same. That complainant had presented the cheque without 

enquiring his status of balance , for which it was dishonoured. From the 

evidence of accused it is found that it is an admitted position that cheque 

was issued by him. 

 And as such, it is sufficient to raise the presumption u/s 139 of NI 

Act to the effect that Ext. 6, the cheque was given by the accused to the 
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complainant in discharge of the debt of the amount mentioned therein 

and it was drawn by the accused for consideration.  

10. However, these presumptions are rebuttable, hence, the burden is on the 

defence side to prove the contrary.  

11. The defence side has tried to rebut the presumption on the following 

grounds: 

(i) That, Assam Financial Corporation Ltd. has granted the loan to  him 

but due to non-disbursal of the working capital  timely, he has failed to 

run the industry. 

(ii) That, on being pressurized and repeatedly requested by  the 

complainant for payment of installment of loan amount accused had 

issued the cheque, without mentioning the date  .  

(iii) Complainant has also assured the accused that he will present the 

cheque for encashment after making enquiry about the availability 

of balance in the account of the accused but it was presented 

without informing him.  

12. Although, the accused has taken the aforesaid pleas to rebut the evidence 

of the complainant but he has failed to substantiate by producing 

documents to show that the loan was not disbursed to him in terms of 

loan agreement for which  he could not run the industry. He has neither 

produced the loan agreement showing the terms of the  loan , bank 

statement showing manner of disbursal of loan amount nor any other 

document to prove that the industry could not be started due to violation 

of terms of deed , non timely disbursal of the working capital etc. 

13. DW1 and DW2 although, have stated that the cheque was issued by the 

accused without mentioning the date, on being pressurized by the 

complainant and on assurance given by him that he will present it after 

enquiring about the availability of balance in the account of the accused, 

but the same  is  not found inspiring as because, the receipt of notice u/s 
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138(b) of NI Act was admitted by the accused. From his evidence, it is 

apparent that in spite of receipt of notice, neither he had  turned up to 

pay the cheque amount nor had he made any written communication in 

excuse of his non-payment or prayed for extending the period of 

payment. He could have raised objection on receipt of the notice that 

cheque was presented without informing him. Silence of the accused 

regarding any such steps taken by him shakes the credibility of his 

testimony and is not found believable.  

14. In addition to the above, the bank return memo the ext 4, and the 

intimation of bank made to complainant, the ext 3, were not disputed by 

the accused. Defense has even not cross-examined the complainant and 

his witness on the aforesaid two documents.  

15. In view of the above, I am of the considered opinion that accused had 

failed to rebut the statutory presumption drawn against him. Therefore , 

it is held that  accused had issued the cheque in discharge of his liability 

arising out of the loan transaction between them, Point for Determination 

No-(i) is accordingly decided in favour of the complainant. 

Point for Determiantion No-(ii)- Whether the complainant 

has presented the cheque to his bank Punjab National 

Bank within 6 months from the date on which it was 

drawn or within the period of its validity, whichever is 

earlier? 

16. Evidence of the complainant that he had presented the cheque dtd 

31.01.2000 for encashment in Punjab National Bank during the period of its 

validity is supported by PW2. From Ext 6, it reveals that it was presented on 

2.02.2000. Defence has not at all disputed the aforesaid fact. That apart from 

Ext 3 and Ext 4 , which remained unrebutted , reveals that , it was 

dishonoured on 5.02.2000 and intimation to the complainant was given on 

the same day. In view of the above and also in the light of section 146 of N.I 
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Act, It is held that the cheque was presented within the period of its validity. 

Point No. 2, is thus decided in favour of the complainant. 

Point for Determination No. (iii): Whether the cheque was 

returned to the complainant by bank due to insufficiency 

of fund in the account of the accused to honour the 

cheque ? 

17. The claim of PW1 that the cheque was returned by bank due to 

insufficiency of fund is supported by PW2. Accused has also not disputed 

the aforesaid facts . The bank return memo Ext 4 , is not at all disputed 

by the accused . His plea that  complainant had presented the cheque 

without enquiring him about availability of balance in his account, clearly 

shows that he was not having balance at the time of issuance and 

presentation of the cheque. This issue is thus decided in favour of 

complainant. 

Point for Determination No. (iv) Whether the complainant 

had made demand for payment of the said amount of 

money by giving a written notice to the accused within 30 

days of receipt of information by him from the bank 

regarding the return of the cheque as unpaid? 

18.  Complainant had stated that on being dishonored by bank he issued 

notice to the accused is supported by documentary evidence. Receipt of 

notice dtd 14.02.2000, the ext 1, with acknowledgement, vide ext -2 is 

not at all disputed by the accused rather in his evidence he had admitted 

the receipt of notice. This point is also decided in favour of the 

complainant. 

Point for Determination No. (v): Whether the accused had 

failed to make payment of the said amount of money to 

the complainant within 15 days of the receipt of the 

notice? 
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19. It is admitted by the accused in his evidence that he was not having any 

way out to make the payment within 15 days of receipt of the notice. 

Such clear admission of the accused, proves that he failed to make the 

payment within 15 days of receipt of the notice. This point is also decided 

in favour of the complainant.  

20. DECISION: The accused has committed the offence under 

section138 of the Negotiable Instruments Act,1881. 

21. In view of the discussions made above and the decisions reached in the 

foregoing points for determinations it is held that the accused has 

committed offence under section 138 of the Negotiable Instruments Act, 

1881 and as such the accused is convicted under section 138 of the 

Negotiable Instruments Act,1881. 

22. I have heard the parties. I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act,1958, because the offence 

committed is in the nature of an economic offence and the backbone of 

the nation depends on a healthy economy. Moreover the real intention 

behind the enactment of the said offence is to provide quick remedy to 

the payee or the holder of the cheque, and also to instill a sense of 

confidence and assurance to the business community. 

23. Heard the accused on the point of proposed sentence to which he has stated 

that he is a bankrupt person and the sole earning member of a family 

comprising of two unmarried daughter and a minor son and they will face 

hardship if he is sentenced to imprisonment and higher amount of 

compensation is imposed on him and therefore, he may be viewed leniently. 

24. Considering the nature of the offence and the other attending facts and 

circumstances of this case and reply of the accused during sentence 

hearing, the accused, Nazimuddin Saikia, is sentenced to pay 

compensation of Rs.70,000/- (Rupees Seventy Thousand Only) to the 

complainant as the cheque amount is Rs.50,000/- and a considerable 
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period has elapsed from the date of issuance of cheque. It is further 

directed that the accused shall undergo simple imprisonment for one 

month in default of the payment of compensation. 

25. Furnish a free copy of the judgment to the accused immediately. 

26. The case is disposed of on contest. 

27. Signed, sealed and delivered in the open Court on this 20th day of April, 

2018 at Sonitpur.        

 

 

 

(Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 
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APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Mrigen Sharmah, 

PW2, Sri Ghana Kanta Bora 

  

WITNESSES FOR THE DEFENCE : 

 DW1, Md. Nazimuddin Saikia 

DW2, Md Momituddin 

DOCUMENTS EXHIBITTED : 

    Ext.1- The Notice of payment issued by complainant 

Ext.2- Acknowledgement 

Ext.3- Intimation to the complainant regarding dishonour 

Ext.4- Cheque return memo 

Ext.5- Complaint Petition. 

Ext.6- Cheque 

  

 

 

                                                                            (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 

 

 

 

 


